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QUESTION PRESENTED

Section 504 (a) of the Omnibus Consolidated Rescissions and
Appropriations Act of 1996, Pub. L. No. 104-134, 110 Stat. 1321-
53, and subsequent'appropriafions statutes incorporating that
provision, preclude entities that receive federal funds from the
Legal Services Corporation (LSC) from “initiat[ing] legal
representation or participat[ing] in any other way, in
litigation, lobbying, or rulemaking, involving an efforf to
reform a Federal or State welfare system." § 504 (a) (16), 110
Stat. 1321-55. Section 504(a) (16) specifies that the provision
should not be construed, however, “to preclude a recipientnfrom
representing an individual eligible client who is seeking
specific relief from a welfare agency if such relief does not
involve an-effort to amend or otherwise challengelexisting law in
effect on the date of the initiation of the representation."

Ibid.

The question presented is whether the statutory provision
permitting recipients of LSC funds to represent individuals
seeking relief from a welfare agency oﬁly if the relief sought
would not amend or change existing law is facially invalid under

the First Amendment.

(I)



PARTIES TO THE PROCEEDING

The United States intervened in the district court, was
intervenor-appellee in the court of appealé,‘and is petitioner in
United States v. Velazguez, No. 99-960. The Legal Services
. Corporation was a defendant in the district court, was‘appellee
in the court of appeals, and is petitioner in ng;;;SQ;g;ggg-'
Corporation v. Velazggez, No. 99-603. The Court granted the
petitions for a writ of certiorari in the two cases at the same
time and consolidated the cases. 120 S. Ct. 1553 (2000).

The following parties were plaintiffs in the district court,
were appellants in the court of appeals, and are respondents
before this Court in both cases: Carmen Velazquez; WEP Workers
Together!; Community Service Society of New York, Inc.; New York
City Coalition to End Lead Poisoning; Centro Independiente dé
Trabajadores Agricolas, Inc.; Greater New York Labor-Religion
Coalition; Farmworkers Legal Services of New York, Inc.; Peggy
Earisman; Olive Karen Stamm; Jganette Zelhof; Elisabeth Benjamin;
Jill Ann Boskey; Lauren Shapiro; Andrew J. Connick; C. Virginia
Fields;.Guillermo Lina;es; Staniey Michels; Adam Clayton Powell,

Jr. IV; Lawrence Seabrook; and Scott M. Stringer.

(LX)
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OPINIONS BELOW
The opinion of the court of appeals (Pet. App. la-50a)?’ is
reported at 164 F.3d 757. The opinion of the district court

(Pet. App. 5la-99a) is reported at 985 F. Supp. 323.

' Pet. App. refers to the appendix to the petition for a

writ of certiorari in United States v. Velazguez, No. 99-960.
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JURISDICTION

The judgment of the court of abpeals was entered on January
7, 1999. A petition for rehearing was denied on July 8, 1999.
The Legal Services Corporation filed a petition for a writ of
certiorari on Oétober 6, 1999. ngg;_gg;xgé_gg;pé.v. Xnggggg;,
No. 99-603. On Septémber 28, 1999, Justice Ginsburg extended the
time for the United States to file a petition for a writ of
certiorari to and including November 5, 1999, and, on Oétober 27,
1999, further exténded the time to and including December 5, 1999
(a Sunday). The United Statés filed a petition for a writ of
certiorari on December 6, 1999 (No. 99-960). On April 3, 2000,
the Court granted the petitiéns for a writ of certiorari and
consolidated the cases. 120 S. Ct. 1553. The jurisdiction of
this Court is invoked under 28 U.S.C. 1254(1).

CONSTITUTIONAL PROVISIONS, STATUTES, AND REGULATIONS INVOLVED

1. The First Amendment to the United States Comstitution
provides, in relevant part:

Congress shall make no law * * * abridging the freedom of

speech, or of the press; or the right of the people

peaceably -to assemble, and to petition the Government for a

redress of grievances.

2. Section 504 (a) of the Omnibus Consolidated Rescissions
and Appropriations Act of 1996, Pub. L. No. 104-134, 110 Stat.
1321-53, is set forth in relevant part at App., infra, la-9a.

The provisions in subsequent annual appropriations acts

specifying that Section 504 shall continue to apply to recipients
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of funds from the Legal Services Corporation are set forth in

relevant part at App., infra, 18a-25a.

3. The regulations promulgated by the Legal Services
Corporation regarding program integrity requirements for its fund

recipients and the implementation of Section. 504 (a) (16), 45

C.F.R. 1610.8,.1639.1-1639.6, are set forth at App., inf;a, 26a-
30a.
STATEMENT

1. a. 1In 1974, Congress enacted the Legal Services
Corporation Act (the LSC Act), Pub. L. No. 93-355, 88 Stat. 378,
42 U.5.C. 2996 et seqg., creating the Legal Services torporation
(LSC) as an independent, non-profit corporation to “provide
financial assistance to qualified programs furnishing legal
assistance to eligible clients." 42 U.S.C. 2996e{a) (1) (A). The
Act authorizes LSC to make grants to, and to contract with,
individuals, organizations, and (in certain limited
circumstances) state and local governments, for the purpose of
providing legal assistance to eligible clients. Ibid. LSC
receives funds appropriated annually by Congress to provide such
financial assistance. LSC then distributes those funds to
programs, individuals, and other entities that have submitted
applications describing their proposed legal services activities.
42 U.s.C. 2996b(a), 2996e(a). The LSC Act limits LSC financial

support to "legal assistance in noncriminal proceedings or
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matters" for "persons financially unable to afford legal
assistance." 42 U.S.C. 2996b(a). |
From the outset, the LSC Act has prohibited fund recipients

from, inter alia, making available any LSC funds, program

personnel, or equipment to any political pérty, to any politicai
campaign, or for use in "advocating or opposing any ballot
measures." 42 U.S.C. 2996e(d) (3) and (4). The LSC Act also has
prohibited the use of LSC funds to influence any governmental
agency action or legislation, except upon request or when
necessary to represent an eligible client. 42 U.S.C.
2996f (a) (5). And the LSC Act has prohibited the use of LSC funds
to provide legal assistance with regard to any proceedings
relating to any nontherapeutic abortion, elementary or secondary
school desegregation, military desertion, or violation of Fhe
selective service statute. #2 U.S.C. 2996f(b) (8)-(10) (1994 &
Supp. III 1997). Finally, the LSC Act has, from the outset,
prohibited LSC fund recipients from bringing any class action
suits directly, or through others, unless express approval is
obtained from the recipient's project director according to
established policies. 42 U.S.C. 2996e(d) (5). Those restrictions
in the LSC Act apply to recipients' activities supported by other

federal funds or private funds, but not those supported by non-



5
federal public funds or tribal funds. 42 U.S.C. 2996i(c).?

b. On April 26, 1996, at a time when proposals were before
Congress to eliminate LSC becéuse of controversy over certain
activities pursued by some LSC fund recipiepts, Congress enacted
a provision (Section 504) that expanded the scope of restrictions
on the activities of LSC fund recipients. 'See Omnibus
Consolidated Rescissions and Appropriations Act of 1996.(1996
Act), Pub. L. No. 104-134, § 504, 110 Stat. 1321-53. 1In each
subsequent annual appropriations act, Congress has specified that
Section 504 shall continue to apply to LSC fund recipients'.3

Section 504 precludes LSC fund recipients from representiné
certain parties in a variety of specified circumstances. Under
Section 504(a)(16), which is at issue here, recipients may not

"initiate[] legal representation or participate[] in any other

? The LSC Act vests LSC with the authority “to insure the
compliance of recipients and their employees with the provisions
of [the LSC Act] and the rules, regulations, and guidelines
promulgated pursuant to [the LSC Act], and to terminate, after a
hearing * * *, financial support to a recipient which fails to
comply.” 42 U.S.C. 2996e(b) (1) (A). The LSC Act also authorizes
LSC to "“issue rules and regulations to provide for the
enforcement” of that and other requirements of the Act. 42
U.S5.C. 2996e(Db) (5); see also 42 U.S.C. 2996g(e).

’ See Omnibus Consolidated Appropriations Act, of 1997
(1997 Act), Pub. L. No. 104-208, § 502(a), 110 Stat. 3009-59;
Departments of Commerce, Justice, and State, the Judiciary, and
Related Agencies Appropriations Act, 1998, Pub. L. No.- 105-119, §
502(a), 111 Stat. 2510; Omnibus Consolidated and Emergency
Supplemental Appropriations Act, 1999, Pub. L. No. 105-277, Title
V, 112 Stat. 2681-107; Consolidated Appropriations: Act, 2000,
Pub. L. No. 106-113, Title V, 113 Stat. 1501A-49.



6
way, in litigation, lobbying, or rulemaking, involving an effort
to reform a Federal or State welfare systém;“ 1996 Act, §
504 (a) (16), 110 Stat. 1321-55. That section further specifies,
however, that it "“shall not be construed to preclude a recipient
from representing an individual eligiblerclient who'is seéginé
specific relief from a welfare agency if such relief does ASt
involve an effort to amend or otherwise challenge existing law in
effect on the date of the initiation of the representation." 110
Stat. 1321-55 to 1321-56.

Other restrictions set forth in Section 504 provide, inter
alia, that LSC fund recipients may not: advocate or oppose
reapportionment of a legislative, judicial, or elective district,
or participate in any litigation related thereto; attempt to
influence the "issuance, amendment, or revocation of any
executive order, regulation," or similar government promulgation;
attempt "to influence any part of any adjudicatory proceeding of
any Federal, State, or local agency" that is formulating general
agency policy; attempt to influence "the passage or defeat of any
legislation, constitutional amendment, referendum, initiative * *
* of the Congress ér a State or local legislative body"; initiate
or participate in class-action lawsuits; represent aliens who are
unlawfully present in the United States except in cases of
domestic violence; conduct a training program "for the purposé of

advocating a particular public policy or encouraging a political
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activity"; participate "in any litigation with respect to
abortion"; "participate[] in any litigation on behalf of a person
incarcerated in a Federal, State, or local prison"; or defend a
~ person in a proceeding to evict the person from a public housing
project if the person has been charged with ehgaging in illegal
drug activity that threatens the health or safety of a tenant or
eméloyee of the housing agency. 1996 Act, § 504(a) (1), (2), (3),
(4), (7), (11), (12), (14), (15), and (17); 110 Stat. 1321-53 to
1321-56; 1997 Act, § 502(a) (2)(C), 110 Stat. 3009-60. Ihose
restrictions apply to-all of the activities of an LSC fund
recipient, including those paid for by non-LSC funds.(except for
tribal funds). 1996 Act, § 504(d) (1) and (2), 110 Spat. 1321-
56.°¢

2. On December 2, 1996, LSC issued a final rule to
“clarif[y] the extent to which conditions on a recipient’s non-
LSC funds apply when a recibient transfers its funds to another

person or entity.” 61 Fed. Reg. 63,749.° LSC noted that the

¢ LSC fund recipients may, however, use non-LSC funds "to

comment on public rulemaking or to respond to [an unsolicited]
written request for information or testimony from a Federal,
State or local agency, legislative body, or committee," 1996 Act,
§ 504(e), 110 Stat. 1321-57, and "for the purpose of contacting,
communicating with, or responding to a request from, a State or
local government agency, a State or local legislative body or
committee, or a member thereof, regarding funding for the
recipient," 1996 Act, § 504(b), 110 Stat. 1321-56.

® LSC had published an interim rule on August 16, 1996,
concerning that and other aspects of the restrictions. 61 Fed.
"Reg. 41,960.
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statutes do not themselves address how and to what extent the
restrictions they impose should be applied with respect to funds
that ére transferred by a recipient to another entity. LSC
explained, however, that, it “has historically applied such
provisions to tfansfers of a recipient's funds,” and that that
“policy reflects the intent of [LSC] that transfers of funds not
become a means to circumvent statutory conditions on a
recipient’s LSC and non-LSC funds.” Id. at 63,752.

The final ruie differentiated between the transfer of LSC
and non-LSC funds. With resﬁect to transfers of LSC funds, the
rule specified that the Section 504 prohibitions and requirements
would generally “apply to boﬁh the LSC funds and the non-LSC
funds- of the entity” to which LSC funds were transferred. LSC
explained that

[tlhis requirement is based on [LSC’s] interpretation of

legislative intent that the statutory conditions on LSC

funds attach to a recipient’s non-LSC funds and that, in
most situations, this should also be the case when LSC funds
are transferred by a recipient. Otherwise, recipients would
be able to avoid legislative intent by simply transferring
their LSC funds to other persons or entities.
61 Fed. Reg. at 63,752. 1In the case of a transfer of non-LSC
funds, the prohibitions and requirements on the use of funds
genérally applied “to the funds transferred, but * * * not * * =
to the other non-LSC funds” of the transferee. Id. at 63,753.

Another issue that LSC had to resolve was whether, and to

what extent, the statutes’ restrictions should apply to
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organizations that are “1nterrelated" with an LSC fund rec1p1ent
LSC made clear that the new restrictions on the use of LSC and
non-LSC funds apply to any "interrelated" organization j@st as if
it were the recipient itself. J.A. 66-67. LSC previouély had
.defined the term.“interrelated organization” as an organization-:
for which the LSC fund recipient determined "the directiqn of
management and policies" or influenced the organization "to the
extent that an arm's length transaction may not be achieved." 50
Fed. Reg. 49, 279 (1985).

3. a. In January, 1997, a suit was brought against LSC in
the United States District Court for the District of Hawaii. The

plaintiffs contended, inter alia, that the 1996 and 1997 Acts and

the implementing regulations were facially invalid under the
First and Fifth Amendments to the extent they prevented LSC fund
recipients from spending non-federal funds to pursue activities

protected by the First Amendment. See Legal Aid Soc'y of Haw. v.

Legal Servs. Corp., 961 F. Supp. 1402 (D. Haw. 1997) (LASH I).

On February 14, 1997, the district court in LASH I entered a
preliminary injunction against enforcement of certain of the
restrictions, including Section 504 (a) (16). It reasoned that
Congress méy restrict the use of funds in conjunction with a
federally subsidized program only if adequate alternative
channels exist whereby the grant recipients can pursue the

unsubsidized activities. LASH I, 961 F. Supp. at 1408, 1412-1414
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(citing Rust v. Sullivan, 500 U.S. 173 (1991); ECC v. League of
Women Voters, 468 U.S. 364 (1984); Regan V. ig;g;igg_ﬂigg
Representation, 461 U.S. 540 (1983)). The LASH I district court
found that there was a fair likelihood that the plain;iffs could
establish that LSC’s regulations, and in particular LSC’s _
interrelated-organization standard (see page __ , supra), did not
allow a recipient to form an affiliate organization through which
it could pursue restricted activities using non-LSC funds and,
therefore, did nét provide alternative channels through which
recipients could exercise their First Amendment rights. Id. at
1414-1417.

b. On March 14, 1997, following the decision in LASH I, LSC
issued a new interim rule concerning the use of non—LSé funds by
LSC fund recipients. 62 Fed. Reg. 12,101-12,104. The rev%sions
were intended to “reinforce.[LSC's] commitment to the statutory
structure of prohibitions and restrictions intended by Congress,
without risking the possible infringement of constitutional
rights where the prohibited activities are supported entirely by
non-LSC funds ahd carried out without subsidization by the LSC
grantee.” 1Id. at 12,101. LSC explained that the court’s
preliminary injunction in LASH I “was grounded in pertinent part
on ifs understanding of [LSC'’s] interrelated organizationl
policy." Ibid. 1In an effort to address the alleged

constitutional infirmities, the new interim rule deleted the
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provisions on transfers of non-LSC funds and added a new section
allowing LSC fund recipients "to have an affiliation or
relationship” with a separate‘organization that engageS‘in
restricted activities with non-LSC funds so long as the
relationship meets new standards of program integrity, even if
the recipient and organization are interrelated -- i.e., even if
the recipient controls, is controlled by, or shares comﬁon
control with the other organization. Id. at 12,101-12,102.

c. On May 21, 1997, after receiving comments, LSC issued a
new final rule. 62 Fed. Reg. 27,695. LSC noted that parts of
its 1996 final rule remained unchanged, including the provisioﬁ
that, when a recipient transfers LSC funds, the restrictions
regarding the use of funds generally apply both td the
transferred LSC funds and to the non-LSC funds of the transferee.
Id. at.27,696?27,697; see 61 Fed. Reg. at 63,752. At the same
time, however, LSC confirmed its deletion (as set forth in the
March 14, 1997, interim rule) of the provision concerning an LSC
fund recipient’s transfer of non-LSC funds, noting that “[t]here
is no statutory provision requiring that a transfér of non-LSC
funds be subject to LSC restrictions.” 62 Fed. Reg. 27,697.

The new final rule revised the program-integrity standards
to delete entirely the provisions regarding interrelated
organizations and to provide “guidance regarding a recipient's

relationship with any organization, independent or affiliated,
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that engages in restricted activities.” 62 Fed. Reg. at 27,697.
The new final rule provides that an LSC fdnd'recipient must have
an objective integrity and independence from any organization
. that engages in restricted activities, and in particular that
three requirements must be satisfied: (1) the other.organizaﬁion
must be a separate_legal entity; (2) the other organization must
not receive LSC funds directly or through any transfer, and no
LSC funds may subsidize restricted aétivities; and (3) the LSC
fund recipient must maintain a physical and financial separation
from the other organization. The last factor is to be applied
based on the totality of circuﬁstances, including the existence
of separate personnel, accounting and timekeeping records, the
degree of separation of facilities, and the extent to which the
entities are distinguished from each other by signs or other
indicia. Id. at 27,698, 2'7.,700,; 45 C.F.R. 1610.8(a) (3) (i) - (iv).
LSC noted that “because the standards will allow control at the
Board level, recipients will have an avenue through which to
engage ‘in restricted activities as long as they comply with the
program integrity standards.” 62 Fed. Reg. at 27,697. LSC noted
that the program-integrity standards were fashioned after those
found to be constitutional in Rust v. Sullivan, 500 U.S. 173 .

(1991). 62 Fed. Reg. at 27,697.¢

® LSC rejected arguments that separate bookkeeping should

be sufficient for there to be a permissible relationship between
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d. On June 5, 1997, LSC adopted finai regulations
clarifying the provisions of Section 504 (a) (16). 62 Fed. Reg.
30,766. The regulations interpreted the statutory phrase "an

effort to reform a Federal or State welfare system," to include
"all of the provisions, except for the Child Support Enforcement
provisions of Title III, of the Personal Responsibility and Work
Oppﬁrtunity Reconciliation Act of 1996, * * * 110 Stat. 2105
(1996), and subsequgnt legislation enacted by Congress or the
States to implement, replace or modify key components” of that
Act, and legislation enacted #by States to replace or modify key

components of their General Assistance or similar means-tested

programs.” 45 C.F.R. 1639.2(a); see App., infra, a. In
addition, the regulations defined the statutory term “existing

law” to mean “Federal, State or local statutory laws or

a recipient and an organization that engages in restricted
activities because LSC explained that “such a situation would
violate the Congressional requirement that entities it funds not
engage in restricted activities.” 62 Fed. Reg. at 27,698.
Rather, “determinations taking into account the physical and
financial separation standards must ensure that there is no
identification of the recipient with restricted activities and
that the other organization is not so closely identified with the
recipient that there might be confusion or misunderstanding about
the recipient’s involvement with or endorsement of prohibited
activities.” Ibid.; see also id. at 12,102.

LSC also emphasized that, “consistent with [LSC’s]
longstanding practice regarding compliance issues, individual
recipients are welcome to submit all the relevant ‘program
integrity’ information and request a review by [LSC] of any
existing or contemplated relationship with an organization that
‘engages in restricted activities.” 62 Fed. Reg. at 27,698.
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ordinances which are enacted as an effort to reform a Federal or
State welfare system. and regulations issued pursuant thereto.”
62 Fed. Reg. at 30,766; 45 C.F.R. 1639.2(b).

4. Respondents filed the instant suit in the United States
District Court for the Eastern District of New York on January
14, 1997. Respondeﬁts are certain lawyers employed by LSE fund
recipients, their indigent clients, and various contributors to
LSC fund recipients. They alleged that the restrictioné on the
use of LSC and noﬁ-LSC funds by LSC fund recipients violated a
variety of federal_constitutional provisions. The United States
intervened pursuant to 28 U.S.C. 2403(a) to defend the
constitutionality of the restfictions. C.A. App. 437, 504.

On March 21, 1997 (before the new final rule was issued by
LSC on May 27, 1997), respondents moved for class certification
and a preliminary injunction, seeking to prevent LSC from
imposing any sanctions on anyone based on the use of non-LSC
funds by LSC fund recipients to engage in certain activities,
including “to challenge the constitutionality of welfare
statutes” or “to challenge the legality of welfare regulations or
statutes.” C.A. App. 129-130. On December 22, 1997 (after LSC
issued its new final rule), the district court denied

respondents' motion for a preliminary injﬁnction.’ The court

7

On August 1, 1997, the district court in the LASH
litigation entered an order granting summary judgment to LSC and

the United States. Legal Aid Soc'y of Haw. V. Legal Servs.
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concluded that respondents had failed to establish a probability
of success on the merits. Pet. App. 53a-54a. The court held,

following Rust v. Sullivan, 500 U.S. 173 (1991), that LSCfs final

regulations leave open adequate alternative channels thiough
which LSC fund récipients may engage in otherwise prohibited
activities, because the regulations allow recipients to Create
and control affiliate organizations that engage in such
activities. The court found that LSC's regulations requiring
separation between LSC fund recipients and their affiliates are
consistent with the statutory funding restrictions, Pet. App.
83a-88a, and that LSC's program-integrity requiremenﬁs are
appropriately tailored to serve the government's intereét in
preventing the appearance that the government is enddrsing
activities that Congress does not wish to fund. Id. at 88a-94é.

Respondents sought to distinguish Rust (which concerned

regulations that precluded programs receiving federal funding for
family-planning services from engaging in abortion counseling,
referral, and activities advocating abortion as a method of

family planning) on the grounds that Rust did not involve a

lawyer-client relationship. Pet. App. 95a-98a. The court

rejected that argument because, while the lawyer-client

Corp., 981 F. Supp. 1288, 1301 (D. Haw.) (LASH II). On May 18,
1998, the Ninth Circuit affirmed in relevant part. Legal Aid
Soc'y of Haw. v. Legal Servs. Corp., 145 F.3d 1017 (LASH III),
cert. denied, 525 U.S. 1015 (1998).
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relationship implicates First Amendment values, "the restrictions
pertaining to LSC fund recipients do not significantly impinge on
the lawyer-client relationship.” Id. at 97a. The court noted in
this regard that the LSC regulations “broadly promote the lawye;-
client relatioﬁship by providing that the lawyer maf counsel the
client, refer the ciient to another attormey, and explain to the
client that LSC restrictions preclude the lawyer from engaging in
the activity the client may wish to undertake." Id. at 985.8

5. The court of appeals affirmed in part and reversed in
part. Pet. App. la-50a. |

a. The court first rejected respondents’ argument that
LSC’'s final regulations (allowing rgcipienfs to create affiliated
organizations to engage in activities that are prohibitea to
recipients or transferees of LSC funds) are not based on a -
reasonable interpretation of the 1996 Act and that, without the
regulations, the statutory provisions are unconstitutional

because they do not leave open adequate alternative channels for

® The district court rejected respondents’ "rather casual

due process and equal protection claims." Pet. App. 98a. The
due process claim failed "for the same reasons the analogous
claim failed in Rust - namely, because plaintiffs are not

absclutely precluded from engaging in prohibited activities and,
furthermore, have no constitutional entitlement to the benefits
provided by the legal services program." Ibid. The equal
protection claim failed because "the Government had a rational
basis for restricting the activities of recipients, and because
poverty is not a suspect classification." Ibid.
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expressive activities. See Pet. App. 12a-14a. The court noted
that LSC’s regulations are entitled to defergnce under Chevron
U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S.
837 (1984). The court then emphasized that the 1996 Act does not
address whether a recipient’s transfer of non-LSC funds to an
affiliate and the affiliate’s use of those funds for a restricted
activity constitutes an expenditure by a recipient undef the Act.
Pet. App. 13a-14a. The court concluded that LSC’s final
régulations allowing such arrangements rest on a permissible
construction of the Act and, therefore, are valid under Chevron.
Id. at 12a-14a.°

The court also held that LSC's program-integrity
regulationé, which are designed to ensure the independence of an
affiliated organization from the LSC fund recipient, do not
impose ."unconstitutional conditions" on the recipient of LSC
funds by unreasonably burdening a recipient’s use of nonfederal
funds to engage in activity protected by the First Amendment.
Pet. App. 17a-23a. The court found that the existence of
adequate alternative avenues for engaging in restricted
activities through affiliates is sufficienﬁ to satisfy First

Amendment scrutiny. Id. at 17a-21l1a (discussing Taxation With

° The court also expressed reluctance to accept

respondents’ statutory interpretation because of “the rule
favoring an interpretation of a statute that preserves its
constitutionality.” Pet. App. 1l4a.
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Representation, League of Women Voters, and Rust). The court

further held that respondents’ allegations that the program-

integrity regulations are unduly burdensome and inadequately

. justified were insufficient to sustain their facial challenge to
those regulations. Id. at 22a-23a. The court noted} however,’
that LSC fund recipients remain free to bring as-applied
challenges to the program-integrity rules. Id. at 23a.

The court rejected respondents’ claim that certain
restrictions on the use of non-LSC funds, including the welfare
reform provision, impermissibly encroach on the rglationship.
between lawyer and client. Pet. App. 1l5a-17a. The court pointed

out that this Court had observed in Rust that “[i]lt could be

argued * * * that traditional relationships such as that between
doctor and patient should enjoy protection under the First

Amendment from Government regulation, even when subsidized by the

Government.” Id. at 15a (guoting Rust, 500 U.S. at 200). The

Court in Rust did not address that argument, however, because it

found that the doctorfpatient rélationship established under the
program at issue was not “sufficiently all encompassing .so as to
justify an expectation on the part of the patient of
comprehensive medical advice.” Ibid. Similarly here, the court
of appeals reasoned that, even assuming "that an 'all- |
encompassing' lawyer-client relationship enjoys heightenéd

protection from government regulation, the lawyer-client
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relationships funded by LSC are no more 'all-encompassing' than
the doctor-patient relationships * * * which were considered in
Rust.” Id. at 1l6a. The court of appeals noted that the LSC Act

has always limited the range of services available through LSC
grantees (see pp. ___, supra) and that grantees have historically
limited their representation to selected issues and are
“tyéically"able to meet only a fraction of the demand for their

services.’” Ibid. (quoting Overview of LSC at 4 (1996)

(http://Hsi.nes/lsc/about.html)). The court also noted that
because LSC-funded lawyers afg bound to explain the restrictions
to potential and actual clients, and are able to refef clients to
lawyers who are not subject to such restrictions, the;e is no
reason to fear that clients will detrimentally rely on LSC-funded
lawyers for a full range of legal services. Ibid

The court of appeals rejected respondents' claims of
impermissible viewpoint disérimination with respect to the
general restrictions on lobbying of legislative bodies (§
504 (a) (4), 110 Stat. 1321-53); attempting to influence the
issuance, amendment; or revocation of executive orders, or
regulations, or statements of general applicability by any
federal, state, or local agency (§ 504 (a) (2), 110 Stat. 1321-53);
and attempting to influence any part of an adjudicatory
proceeding of any federal} state, or local agency that is

designed for the formulation or modification of any agency policy
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of general applicability (§ 504(a) (3), 110 Stat. 1321-53). Pet.
App. 23a-25a. The court held that those .restrictions are "based
on subject matter, not viewpoint," and merely prohibit fund
recipients from engaging in activities outside the scope of the
program. Id. aﬁ 24a. |

Finally, with fegard to the parallel restriction in Bection
504 (a) (16), the court similarly upheld as viewpoint neutral the
general prohibitions against an LSC fund recipient initiatiﬁg
legal representation or otherwise participating in litigation,
lobbying, or rulemaking “invélving an effort to reform a Federal
or State welfare syStem," because those prohibitions can be read
as prohibiting activity that.eithér supporté or opposes welfare
reform. Pet. App. 25a-28a. The court invalidated, however, as
impermissible viewpoint discrimination, the proviso to Section
504 (a) (16) that allows individual representation of a client
seeking spééific relief from a welfare agency, but only if the
relief does not involve an effort to amend or otherwise challenge
existing law. Id. at 28a.

The court -acknowledged that in Rust this Court stated that
"the Government has not discriminated on the basis of viewpoint"
wheﬁ_"it has merely chosen to fund one activity to the exclusion

of the other," Pet. App. 30a, and that those words from Rust

"seem on their face" to support the dissenting view of Judge

Jacobs, who would have sustained the provision. Id. at 3la. The
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majority stated, however, that it "doubt [ed] these words can
reliably be taken at face value." 1Ibid. The court thought it
"inconceivable that the Supreme Court that approved the gggg
regulation would have intended its 1anguage to authoriée grants

funding support for, but barring criticism of, governmental

policy." 1Id. at 32a. The court distinguished Rust and National

Endowment for the Arts v. Finley, 524 U.S. 569 (1998), on the

ground that, in its view, a lawyer's argument that a statute or
rule is unconstitutional or otherwise illegal "falls far closer
to the First Amendment's most protected categories of speeéh than
abortion counseling or indecent art," and that the welfare
proviso represents an attempt to drive ideas from the |
"marketplace" of the courtroom. Pet. App. 33a-34a.

The court of appeals directed the district ceurt to enter.a
preliminary injunction barring enforcement of the proviso against
an LSC fund recipient representing individual clients who seek
relief that would involve amendment or invalidation of existing
law. Pet. App. 37a. The court thereby effectively broadened the
provision allowing representation in individual welfare cases to
extend the clause to all cases where an individual client seeks
specific relief from a welfare agency. Id. at 38a.

b. Judge Jacobs concurred in the majority’s decis;on
insofar as it sustained the funding restrictions, but dissented

insofar as it struck down the proviso in Section 504 (a) (16) .
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Pet. App. 38a-50a. In Judge Jacobs' view, this case falls .within

the teaching of Rust because the LSC Act as a whole funds a

program that provides certain services and the proviso to Section
504 (a) (16) merely prohibits LSC fund recipients from frendering
services that fall outside the scope of the program.” Id. at
44a; see also id. at 40a, 46a-47a. He did not view as
controlling this Court’s decision in Rosenberger v. Rector &
Visitors of University of Virginia, 515 U.S. 819 (1995), cited by
the majority (Pet. App. 29a-30a), because an LSC fund recipient
"is not a public forum or the participant in a public forum in
which it is invited to contribute its point of view; it is a
contractor furnishing services that the government wants

provided, and in that way it resembles the recipients of Title X

funds in Rust, and any of the private agencies that carry out
myriad other government proérams that have limited and specified
purposes.” Id. at 40a.

Judge Jacobs emphasized that the invalidated proviso does
not disfavor the speech of clients, because the limitation
applies regardless of the ground on which the client seeks relief
that would amend or invalidate existing law. He also emphasized
thap “[tlhe majority has not successfully identified a disfavered
viewpqint of any person in any public forum. To the extent that
this legislation funds a ‘viewpoint’ at all, it is one that

advocates the delivery of welfare benefits to claimants. Pet.
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App. 39%a.
SUMMARY OF ARGUMENT

Section 504 (a)(16) of the Omnibus Consolidated Rescissions
and Appropriations Act of 1996 (1996 Act), Pub. L. No. 104-134,
110 Stat. 1321-55, prohibits representation by LSC fund
recipients of an individual seeking relief from a welfare agency,
if the relief sought involves an effort to amend or otherwise
challenge existing welfare law. Thus, the proviso identifies a
category of cases in which LSC fund recipients may not ptovide
legal representation -- cases in which the relief sought includes
an effort to amend or otherwise challenge existing welfafe law.

That limitation on the LSC program does not constitute
impermissible viewpoint dis¢rimination. The Section 504 (a) (16)
proviso is part of a generally applicable and permissible
limitation on a federal program and furthers implementation of
welfare programs by providing LSC-funded legal representation to
individuals who have been wrongly denied benefits the government
intended for them to receive under the welfare programs. The
fact that Congress did not also establish an LSC program to fund
challenges to the welfare programs themselves does not make the
LSC program it did fund an unconstitutional exercise in viewpoint
discrimination. As this Court made clear in Rust v. Sullivan,
500 U.S. 173, 193 (1991), "[t]lhe Government can, without

violating the Constitution, selectively fund a program to
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encourage certain activities it believes to be in the public
interest, without at the same time funding an alternative program
which seeks to deal with the problem in another way. 1In so
doing, the Government has not discriminated on the basis of
viewpoint; it has merely chosen to fund One.activity'to the .~
exclusion of the other."

That is particularly true in the present setting beqause an
LSC fund recipient is free fully to explain to any individual
seeking representation why it.cannot accept representation, and
it may freely refer the individual to any other attorney, a ﬁro
bono project, or any non-LSC funded office. Attorneys employed
by LSC fund recipients are free to express their own views
regarding any legal matter -- including offering the view that a
welfare provision is unlawful or unconstitutional -- and to refer
individuals to an attorney who will represent them in litigation
that attorneys employed by the LSC fund recipient may not conduct
themselves. Thus, the Section 504 (a) (16) proviso is not aimed at
the suppression of dangerous idéas or driving certain ideas from
the marketplace. Recipients and their employees remain free to
communicate whatever message they desire to the public, or to
their clients, or to individuals who seek representation; and
their actual or potential clients remain free to engage in |
whatever activities they desire, including administrativé

proceedings or litigation to amend or challenge existing welfare
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law, albeit without federally funded legal representation. As in

National Endowment for the Arts v. Finley, 524 U.S. 569 (1998),

Congress chose to allocate the limited resources of a funding

program in a manner that takes into account the nature of the
activities of the applicants. It may constitiutionally do so for
a wide variety of reasons, id. at 585, 587-588, including to
tafget federal funding of legal representation for individuals
improperly denied welfare benefits under existing law, but not
for those who are not eligible under existing law.

The court of appeals alsq erred in applying what appears to
be a public forum analysis, in reliance upon this Couftfs
decision in Rosenberger v. Rector & Visitors of Unive;sitx of
Virginia, 515 U.S. 819 (1995). Unlike the program at issue in
Rosenberger, the LSC program is not dedicated to the promotion of
diverse private expression in a public forum; it exists to
subsidize certain discrete iegal representation. The Ninth
Circuit made_this clear in Legal Aid Society of Hawaii v. Legal
Services Corp., 145 F.3d 1017 (LASH I1I), cert. denied, 525 U.S.
1015 (1998), where the court rejected the contention that

Rosenberger undermines the validity of the LSC limitations.
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ARGUMENT

THE PROVISION IN SECTION 504 (a) (16); PERMITTING

REPRESENTATION BY LSC FUND RECIPIENTS OF INDIVIDUALS SEEKING

RELIEF FROM A WELFARE AGENCY ONLY IF THE RELIEF SOUGHT WOULD

NOT AMEND OR CHANGE EXISTING LAW, IS CONSISTENT WITH THE

FIRST AMENDMENT.

A. Section 504(a) (16) Imposes A Reasonable Limitation Of
General Applicability On The Types Of Legal
Representation Or Other Activities That An LSC Fund
Recipient May Undertake.

1. Section 504 (a) (16) of the Omnibus Consolidated
Rescissions and Appropriations Act of 1996 (1996 Act), Pub. L.
No. 104-134, 110 Stat. 1321-55, identifies a category of cases in
which LSC fund recipients may not participate. It first sets
forth a general prohibition égainst LSC fund recipients
initiating any “legal representation or participat [ing] in any
other way, in litigation, lobbying, or rulemaking, involving an
effort to reform a Federal or State welfare system.” The court
of appeals‘sustained that general restriction. Pet. App. 25a-
28a.

Section 504 (a) (16) then continues by providing a rule of
construction, which states that the general prohibition “shall
not be construed to preclude a recipient from representing an
individual eligible client who is seeking specific relief from a
welfare agency if such relief does not involve an effort to amend

or otherwise challenge existing law in effect on the date of the

initiation of the representation.” § 504 (a) (16), 110 Stat. 1321-
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55 to 1321-56. The final clause in that rule of construction --
the proviso beginninglwith “if such relief” -- serves to ensﬁre
that the general prohibition in the beginning of SectionA
504 (a) (16) against participating in efforts to reform a welfare
‘'system remains applicable even in a situation in which the LSC
fund recipient is asked to represent an individual who seeks
relief from a welfare agency.® Thus, under Section 504ta)(16),
an LSC fund recipient may represent an individual who is seeking

to obtain benefits under an existing welfare system, but not one

who is seeking to change that existing system. Consequently, if
an individual is seeking relief that would involve an amendment
of or a challenge to existing welfare law and requests
representation by aﬁ LSC fund recipient, the LSC ﬁund recipient
must decline the representation. The LSC fund recipient is free,
however, to provide full information to the individual about the
reasons for declining the representation and may refer the

individual to any other attorney, a pro bono project, or any non-

LSC funded office. See pp. , Supra.*
® As noted above (see pp. ., supra), LSC’'s regulations

define “existing law” to mean certain federal, state or local
welfare statutes, regulations and ordinances. 45 C.F.R.
1639.2 (b) .

'» As we explained at pages ___, supra, the LSC statutory
and regulatory framework also allows LSC fund recipients to
establish affiliated organizations that engage in restricted

activities, so long as the LSC program-integrity standards are
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Respondents repeatedly mischaracterize the proviso when they
describe it as a prohibition against an LSC-funded attorney
making particular arguments on behalf of a client in the course
of litigation. See 99-603 Br. in opp. 6, 10, 12, 18, 19; 99-960
Br. in Opp. 9-10,711. As the dissent below recogniéed,_“[tjhe
proviso on welfare.iitigation is not * * * an effort to weed out
a certain class of arguments in cases in which LSC-funded lawyers
‘appear. The statute nowhere contemplates or requires that'an
LSC-funded lawyef appear in a case in which he or she must
forbear from challenging a welfare statute on meritorious
constitutional grounds; to the contrary, the proviso says that a
lawyer or grantee may not take on such a fepresentation in the

first place.” Pet. App. 42a (Jacobs, J., dissenting in part) .

met. See pp. ___, supra. The court of appeals held that this
framework, on its face, allows respondents adequate alternative
channels for protected expression and defeats respondents’
“unconstitutional conditions” argument. Pet. App. 17a-23a.
Respondents seek review of that ruling in their petition in 99-
604, Velazguez v. Legal Services Corporation. The Court did not
grant that petition when it accepted review in these cases. The
court of appeals’ ruling is correct, and further review by this
Court is not warranted for the reasons set forth in our brief in
opposition to that petition. 99-604 U.S. Br. in Opp. 12-18.

' To the extent respondents speculate about ethical issues

that an LSC-funded attorney might face in a particular case if a
situation covered by the proviso arose in the midst of litigation
(see 99-960 Br. in Opp. 9-10), those issues cannot properly be
considered in the context of the instant case, which presents a
facial challenge. Those issues involve as-applied hypotheticals.
See Finley, 524 U.S. at 584 (noting the Court‘s reluctance to
invalidate a statute based on hypothetical applications not
before the Court). Moreover, respondents’ contention that a
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The Section 504 (a) (16) proviso serves to ensure that LSC
fund recipients use limited financial resources to provide
assistance to individual eliéible clients who are entitled to
benefits under existing welfare law, but need legal
representation to obtain them in administrative prodeedings
before a welfare agency or through an action in court. At the
same time, by prohibiting LSC fund recipients from pursuing
matters that involve efforts to amend or challenge existing
welfare laws, Section 504 (a) (16) directs LSC-funded effofts away
from representation that is more complex, and more likely to be
time-consuming and expensive, than the straightforward erroneous-

denial-of-benefits case. The Section 504 (a) (16) proviso thus

general exception should be carved out of Section 504 (a) (16) to
allow representation by LSC fund recipients generally,
notwithstanding the proviso, because of ethical issues that might
arise in a particular case does not constitute an alternative
basis for affirmance, as respondents claim. See 99-603 Br. in
Opp. 9-11; 99:960 Br. in Opp. 9-10. Rather, such a construction
of Section 504 (a) (16) would require reversal of the court of
appeals’ judgment because it would confirm that Section
504 (a) (16) is not vulnerable to a facial attack.

in any event, respondents’ arguments are based on a
misunderstanding of the applicable ethical standards. See ABA
Comm. on Ethics and Professional Responsibility, Formal Op. 96-
399 (1996) (providing detailed analysis of a variety of ethical
issues arising out of LSC restrictions and emphasizing, inter
alia, that: certain representations cannot be undertaken at all;
cases in which issues could arise mid-litigation should be
avoided or back-up non-LSC counsel should be arranged from the
outset; and, in certain other situations, cases might have to be
transferred to non-LSC lawyers or a separate organization may be
created to represent clients not eligible for LSC
representation.)
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serves to channel money to "the administration of a complex
existing statute so that everyone can get what the statute
provides." Pet. App. 48a (Jacobs, J., dissenting in part). It
excludes expensive constitutional litigation and statutory
challenges and “maximizes the expenditure of limited #vailablé
funds for‘less expensive beﬁefit-collection lawsuits.” Id. at
S50a. 1Indeed, the more complex cases involving constitutional
challenges or other efforts to amend welfare laws are more likely
to be high-profile cases and may be more attractive to pro pono
programs or projects supported by private funds.

2. These evident purposes of the funding restriction are
confirmed by the legislative history of Section 504. The House
Report, for example, explained with respect to the funding
restrictions generally:

It is both the right énd the responsibility of the Congress

to decide what programs and activities will be supported by

Federal funds. Therefore, the Committee has included

numerous terms and conditions which target scarce resources

to programs whose mission is to provide basic legal
assistance to the poor.

H. R. ﬁep. No. 196, 104th Cong., 1lst Sess. 119-120 (1995).
Similarly, Senator Dole (in the course of advocating a
program of block grants to the States) commented on a report that
those engaged in furnishing legal services for the poor had moved

away from helping individual clients toward conceiving of their

task as the representation of the poor as a group. He expreésed
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concern that, “despite many dedicated lawyers who have
undoubtedly helped poor clients through Legal Services grants,
the inevitable result of this shift in ﬁocus has been to hurt
those whom the Corporation was created to help. The impoverished
individual who has run-of-the-mill, but important, legal needs is
shunted aside by Legal Services lawyers in search of sexy issues
ana deep pockets.” 141 Cong. Rec. 27,020 (1995); see also id. at
27,001 (Sen. Domenici) (suing States over welfare reform should
not be done by legal services, but rather “they should leave that
to somebody else”; “this program ought to be for the individual
poor people who have a need for a lawyer”); id. at 26}819 (Sen.
Gramm) (individuals have a right to file a lawsuit to challenge
the constitutionality of a state welfare law, but “they ought not
to use taxpayers’ money to do it”); 119 Cong. Rec. 20,688 (1973)
(Rep. Biester) (commenting on the original LSC Act ) (LSC fund
recipients should provide iﬂdividual representation to those who
most need it.and should not be “spending their time reforming
laws they find discriminatory against the poor through class
action and test-case litigation”).

Section 504 (a) (16) furthers those congressional purposes.by
precluding an LSC fund recipient from becoming involvéd in
litigation, rulemaking, or similar proceedings that seek to amend
or challenge existing welfare laws, and thereby diverting

resources and efforts away from helping individual clients who
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were erroneously denied benefits. The application of the proviso
to an LSC fund recipient’s use of non-LSC- funds is important to
that objective. Because of the fungibility of money, a
limitation on the use of non-LSC funds is appropriate to prevent
LSC funds from subsidizing what Congress chose not:ﬁo fund. . As
the district court (and a 1996 Senate Report concerning a
subsequent authorization bill) explained:

First, many legal services grantees currently receive funds
from both public and private sources. Since the money is
basically fungible, it would be difficult if not impossible
to place restrictions only on the Federal funds. Second,
the public cannot differentiate between LSC advocacy
subsidized with public versus private funds. As a result,
the public grows weary of watching LSC attorneys lobby
legislators--even if that dismay might sometimes be
misplaced.

Pet. App. B6a-87a (quoting S. Rep. No. 392, 104th Cong., 2d Sess.

7 (1996)) .

B. Section 504 (a) (16) Is Not Based On Impermissible
Viewpoint Discrimination.

1. The court of appeals declined to recognize the Section
504 (a) (16) proviso as part of a framework of generally applicable
and permissible limitations on the federal program that Congress
chose to establish and fund. The court of appeals instead
regarded Section 504 (a) (16) as based on unconstitﬁtional
viewpoint discrimination. That was error. Congress included the
rule of construction permitting representation in connection with

individual benefit claims in Section 504 (a) (16) to further the
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implementation of welfare programs by providing LSC legal
representation to individuals who have been wrongly denied
benefits that the government intended for them to receive under
those programs. The fact that Congress'at the same time enacted
.a general prohibition against LSC fund recipients participating -
in litigation, lobbying, or rulemaking involving an effo;t to
reform a welfare system simply means that Congress did not also
establish a program to fund challenges to the welfare programs
themselves. That judgment by Congress does not render the
program it did fund an unconstitutional exercise in viewpoint
discrimination.

As the dissent below pointed out, the LSC program that
Congress tailored in this way is similar to a hypothétical
program in which the federal government provides funds to a
contractor to provide middle-class taxpayers with representation
by tax lawyers and advice from accountants in connection with
determining how much tax they owe. A proviso that limited the
federally funded assistance by lawyers to obtaining the proper
amount due under the present tax code, but prohibitedrthose
lawyers from taking on cases aimed at tax reform or other efforts
to reform or challenge the tax system, would not make the program
impermissibly viewpoint-based. See Pet. App. 48a. Like Section
504 (a) (16), it would merely ensure that the program operated

within its intended limits (to assist people in getting what they
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were owed under existing law).

Congress’s choice of the limits of the ﬁrogram may leave
some needy individuals without the ability to obtain legal
assistance from an LSC fund recipient in some agency or judicial
proceedings. That, however, is the natural consequence of ever&
choice Congress makes about the use of funds by organizations
that receive federal funds under the LSC Act. Indeed, the court
below, in the course of rejecting another of respondents’ claims,
emphasized that LSC fund recipients “have historically limited
their representations to selected issues, and are typically ‘able
to meet only a fraction of the demand for their services.’'” Pet.
App. l6a (citation omitted). And, as Judge Jacobs pointed out in
dissent, “[t]lhere is nothing remarkable about this. Lawyers
often turn down representations that they cannot fulfill, gither
by reason of conflict or otﬁerwise (such as availability of time
and resources, or lack of expertise).” Id. at 42a-43a. The fact
that Congress chose one means and not another to address a
particular set of problems does not render the program it
established impérmissibly viewpoint based. It certainly cannot
mean that the federal statute is susceptible to facial
constitutional invalidation -- relief that is “‘manifestly,
stroﬁg medicine’ that ‘has been employed by the Court sparingly
and only as a last resort.’” Finley, 524 U.S. at 580 (quoting

Broadrick v. QOklahoma, 413 U.S. 601, 613 (12973} ) .
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This Court has made clear that " [t]he Government can,
without violating the Constitution, selectively fund a program to
encourage certain activities it believes to be in the public
interest, without at the same time funding an alternative program
which seeks to deal with the problem in another way. In so
doing, the Government has not discriminated on the basis of

viewpoint; it has merely chosen to fund one activity to the

exclusion of the other." Rust v. Sullivan, 500 U.S. 173, 193
(1991). That is particularly true in the present setting, since

the LSC fund recipient may exercise First Amendment rights

through other channels. See note , Supra.

In Rust, the petitioners made an argument almost identical

to respondénts' argument here, contending that a program funding
family-planning services discriminated on the basis of viewpoint
because it allowed speech discussing some viewpoints (those
favoring certain family planning options) while prohibiting
competing vieﬁpoints (those favoring abortion as a method of
family planning). 500 U.S. at 192. This Court expressly
rejected that argument, holding, as set forth above, that
Congress may choose to fund one program and not another and that
such a choice does not constitute impermissible viewpoint
discrimination. Id. at 193. Thus, Rust was "not a case of the

Government 'suppressing a dangerous idea,' but of a prohibition
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on a project grantee or its employees from engaging in activities
outside the project's'scope.“ Id. at 194{ accord Finley, 524
U.S. at 587-588.

The same is true here. As in Rust, Congress has chosen to
fund a certain program to the exclusion of another;'-cOngfeés has
chosen to fund representation in administrative or judiciai |
proceedings in which individuals seek to establish their

entitlement to benefits under a current welfare program (which is

itself funded by the government), but not to fund representation
in such proceedings in which individuals would ask the agency to
amend or the court to invalidate that very program in some
respect. In that way, Congress has sought to maximize the
availability of funds to pay for legal assistance that will
enhance the value of the current welfare program to its intended
beneficiaries by providing_assistance to persons who believe they
were wrongfully denied the benefits that the program, as
currently constituted, makes available.

Attorneys employed by LSC fund recipients who are asked to
represent other-individuals, whose entitlement to welfare
benefits would depend on revision or invalidation of the current
welfare program in some respect, are free to inform those
individuals that such representation is beyond the scope of the
LSC program and to refer the individuals concerned to legal

counsel outside the program, including any lawyer employed by an
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affiliated organization that the LSC fund recipient may have
established in conformity with the LSC regulations. See pp. ’

supra. The LSC program is thereby less restrictive than the

program upheld in Rust, which prohibited physicians and other
fund-recipient personnel from "referring a prégnant woman to an
abortion provider, even upon specific request," and from
pro&iding any counseling about abortion. 500 U.S. at 180.
Attorneys employed by LSC fund recipients are free to express
their views, to actual or potential clients or anyone else,
regarding any legal matter -- including offering the view that a
welfare provision is unlawful or unconstitutional -- énd to refer
individuals to an attorney who will represent them iq litigation
that attorneys employed by the LSC fund recipient may not conduct
themselves.

Thus, the Section 504 (a) (16) proviso is not aimed at the
suppression of dangerous idéas or driving certain ideas from the
marketplace._ See Finley, 524 U.S. at 585-587. Recipients and
their employees remain free to communicate whatever message they
desire to the public, to their clients, or to individuals who
seek representation; and their actual or potential clients reﬁain
free to engage in whatgver activities they desire, including
administrative proceedings or litigation to amend or challenge
existing welfare law, albeit without federally funded legal

representation. As in Finley, Congress chose to allocate the
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limited resources of a federally funded program in a manner that
takes into account the nature of the activities of the
applicants. It may do so constitutionally for a wide variety of
reasons, id. at 585, 587-588, including to target federal funding
of legal represéntation for indiﬁiduals improperly:denied-welfare
benefits under existing law, but not for those who are not -
eligible under existing law. That choice by Congress is as valid
as are all the other choices Congress has made from the‘outset of
the LSC program iﬁ 1974 to specify the types of legal
representation that are covefed by the program and the typés that
are beyond its scope. Congress never intended for LSC attorneys
to provide comprehensive legél services to their clients;
Congress intended for them to furnish the types of legal services
that it believed best served the public interest, and Congress
does not act unconstitutionally when it specifies those services
in legislation.

2. The court of appeals attempted to distinguish this case
from Rust and Finley on the rationale that this case involves
restrictions on speech that is critical of the government, which
the court regarded as more protected by the First Amendment than
abof;ion counseling or indecent art. But that rationale was
based on the court of appeals’ erroneous construction of the
Section 504 (a) (16) proviso as preventing LSC-funded lawyers from

making certain arguments during the course of legal
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representation. See Pet. App. 33a-34a. As discussed above, the
Section 504 (a) (16) pfoviso prevents LSC fund recipients froﬁ
engaging in represehtation at all if a case involves a request
for a particular form of relief - namély, amendment of
.invalidation of a welfare statute or regulation. See Pet. App.
42a-43a (Jacobs, J., dissenting in part). Thus, the proyiso does
not exclude certain viewpoints in the course of litigating a
particular case; it excludes a certain class of cases from the
scope of the progfam altogether, in order to ensure that the
program focuses on the day-to-day legal problems of poor people
who are attempting to obtain benefits to which they:claim
entitlement under existing welfare programs.®

The court of appeals also erred in applying what appears to
be a public forum analysis, in reliance upon this Court’s |

decision in Rosenberger. The program at issue in Rosenberger was

very different from the programs at issue in Rust and here. It

** A proper understanding of the Section 504 (a) (16) proviso
wholly undermines respondents’ suggestion (99-603 Br. in Opp. 18-
20) that the judgment below could be affirmed on separation-of-
powers grounds. First, the proviso in no way interferes with a
court’'s duty to interpret the Constitution. It does not
authorize LSC attorneys to represent certain clients and then bar
them from calling constitutional issues to the court’s attention,
as respondents would have it. Id. at 19. An LSC fund recipient
is not authorized to represent that client at all. Second, the
proviso does not mandate any rule of decision for courts.
Individuals seeking welfare benefits by seeking to amend or
challenge existing law are entitled to make any legal arguments
they wish in support of their claim. They are not entitled,
however, to have a federally funded attorney represent them in
that litigation.
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was designed to encourage diverse private expression, and the
Court held that the university had, in effecﬁ, created a limited
public forum for such private expression. 515 U.S. at 829-830;
see Finley, 524 U.S. at 586; see also id. at 598-599 (Scalia, b j
concurring) (noting that Rosenberger »found the viewpoint |
discrimination unconstitutional, not because funding of 'private'
speech was involved, but because the government had established a

limited public forum"); cf. Board of Regents of the Univ. of Wis.

Sys. v. Southworth, 120 S. Ct. 1346, 1355 (2000) (“The speech the
University seeks to encourage in the program before us is -
distinguished not by discernable limits but by its vast,
unexplored bounds.”)

The LSC program, by contrast, is not dedicated to the
promotion of diverse private expression in a public forum;'it
exists to subsidize certain discrete legal representation before

an agency or in court. See Pet. App. 49a-50a (Jacobs, J.,

dissenting in part). The Ninth Circuit made this clear in Legal
Aid Society of Hawaii v. Legal Services Corp., 145 F.34 1017

(1998) (LASH IIiJ, where the court (per Justice White, sitting by
designation) expressly rejected the contention that Rosenberger
undermines the validity of the LSC limitations. ‘The court
concluded that, unlike in Rosenberger, where the government
expended funds to encourage a diversity of views from private-

speakers, but "[l]ike the Title X program in Rust, the LSC
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program is designed to provide professional services of limited

scope to indigent persons, not create a forum for the free
expression of ideas." 145 F.BE at 1028 (emphasis supplied).
CONCLUSION

The judgment of the court of appeals should be reversed
insofar as it holds unconstitutional the proviso in Section
504 (a) (16) . |
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